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NOTES AND Co~MNs

SEARCH WARRANTS COMMANDING SEARCH OF
THE PERSON
Apparently it is standard practice in Kentucky and possible elsewhere to issue search warrants commanding the sheriff to "search the
or the automobile, or truck, or the houses, the
person of ........................
outbuildings and adjacent premises now used by the accused."' etc.
The purpose of this note is to inquire into the legality of the search of
a person made solely on the authority of such a warrant not incident
to a lawful arrest.
Litigation and legal writing concerning the question at hand have
been practically nil.2 However, at least one court has been faced
squarely with the problem. In Comby v. State3 the defendant was convicted of illegally possessing intoxicating liquor and appealed. The
evidence was that the constable had searched the person of the defendant over his protest pursuant to a warrant issued by a justice of
the peace and had found two bottles of intoxicating liquor in his coat
pocket. The Mississippi court said:
"We have no statute which authorizes the issuance of a
warrant for the search of the person of an individual, and the common law provides 'only for the searching under the warrant, of some
place or locality.' 1 Bish. Crim. Pro. (4th Ed.) see. 240, from which
it necessarily follows that the warrant under which this search was
made was void, and the evidence procured thereby was inadmissible."'

It is believed that the Comby case is sound.
Apparently search warrants were unknown to the early common
law, and after their introduction their use became more and more
oppressive so that today the constitution of this nation and those of its
several states guarantee security against unreasonable search and
seizure. These constitutional guaranties against unreasonable search
and seizure are very liberally construed in favor of the citizen in order
to safeguard his fundamental right of privacy.5 The search warrant
I Quoted from a search warrant of a standard printed form issued by the
County Judge of Harlan County, Kentucky. This form is issued in liquor cases
where one is accused of violation of local option statutes by possessing liquor
for the purpose of sale.
'Itis believed that the extent of the practice of executing such warrant should
have merited more litigation. It is not asserted that every day vast numbers of
individuals are searched on the sole authority of search warrants and not incident
to lawful arrest. However, it is believed that such actually does happen somewhat
more frequently than the quantity of litigation would indicate.
'141 Miss. 561, 106 S. 827 (1926).
'Ibid. See BLA.xEmfonE ON Pnom'rrsoN 599 (3rd ed. 1927); 56 C. J. 1186-

1187 (1932).

'Sgro v. United States, 287 U. S. 206 (1932); United States v. Lefkowitz 285
U. S.452 (1932).
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must conform strictly to constitutional and statutory provisions for its
issuance, and its use may not be extended by construction to any case
not clearly covered by statute.0
An inspection of the constitutions of Kentucky and of the United
States strengthens the position taken. The Kentucky Constitution
states:
no warrant shall issue to search any place, or seize
any person or thing, without describing them as nearly as may be,
nor without proper cause supported by oath or affirmation." (Writer's
italics) 7

The United States Constitution provides:
"... No warrants shall issue but upon probable cause,
supported by oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized." (Writer's

italics)8

Apparently the framers of these constitutions associated search warrants with places to be searched and warrants of arrest with persons
to be seized.
Many courts, 9 including that of Kentucky, 0 have said that search
without a search warrant and not incident to a lawful arrest is unlawful. It may be urged that this host of cases by implication authorizes
the search of an individual with a search warrant. The strength of the
implication is conceded. But the implication arises from loose language used in cases where the validity of a search of the person under
a search warrant is never raised or presented squarely to the courts.
Indeed, in Powell v. Commonwealth" the Kentucky Court went so
far as to flatly set out three ways that a person may be searched, one
of which was by proceeding under a search warrant. But there was
no issue in the case as to a search warrant, and it is urged that such
dictum is far from decision, that rather it is loose language used in
accord with the apparently ancient practice in Kentucky of searching
individuals by means of a search warrant and in harmony with the
oft-used language of the court implying, though not holding, the
legality of such search.
It might be contended that, even if the search of an individual
under a search warrant commanding the search of the person is
'Rose v. St. Clair, 28 F. 2d 189 (D. C. Cir. 1928). See 47 AM. Ju. 503-508,

511, 7520 (1943).

Ky. CONST. Sec. 10.

'U.

S. CoNsT. FouIT

A-ENDMENT.

'Portlock v. State, 38 Okla. Cr. 28, 258 P. 1070 (1927); State v. Wills, 91
W. Va. 659, 114 S.E. 261 (1922).
' Marsh v. Com., 255_Ky. 484, 74 S.W. 2d 943 (1934); Banks v. Com., 202
Ky. 762, 261 S.W. 262 (1924); Adkins v. Com., 202 Ky. 86, 259 S.W. 32 (1924).
"307 Ky. 545, 211 S.W. 2d 850 (1948).
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illegal, nevertheless when the warrant commands search of the person
and premises of the accused, to search the person pursuant to such a
warrant would be legal if made on the premises, since in such a case
the person could be considered as part of the premises and his search
an incidental step in the search thereof. 12 It is answered that even in
this case the search would be illegal, and the suggested argument upholding such search severely violates the principle of liberal construction of constitutional guaranties in favor of the citizen. Certainly the,
law does require such construction of constitutional guaranties against
unreasonable search and seizure, 13 as well as of statutes authorizing
search and seizure, 14 in all cases; a fortiori it must where the very
person is searched.
It may be further asked whether even a statute can authorize the
search of a person by means of a warrant in view of the constitutions.
In considering this question the California court adopted what is believed to be the logical position. After noting the Fourth Amendment
of the United States Constitution 5 and a similar provision in its own
constitution, the court said:
"As we read those instruments, we do not find existent
therein any prohibition against the issuance of a search-warrant of the
person of an individual in a proper case. Therefore . . .it is within
the power of our state legislature to authorize the issuance of such a
warrant ....""

Thus it is concluded that without statutory authorization 7 the
search of an individual by means of a search warrant when no arrest
is made' 8 is illegal;' 9 however, the legislature may constitutionally
"wSee State v. Jokosh, 181 Wis. 160, 193 N.W. 976 (1923) a liquor case
where the court held that a warrant for the search of the premises did not authorize
search of the manager thereof.
uSee note 6, supra.
"Leonard v. United States, 6 F. 2d 353 (Ist Cir. 1925); People v. Musk, 221
Mich. 578, 192 N.W. 485 (1923).
Supra, note 8.
"Collins v. Lean, 68 Cal. 284, 9 P.173, 175 (1885).
There is no such present statutory authorization in Kentucky. The Kentucky
Statutes provide for the issuance of search warrants in liquor cases, but the scope
of such warrants does not extend beyond premises and vehicles. Ky. REv. STAT.
242.370 (1948).
"Of course, a multitude of cases squarely up hold the validity of the search
of a person without a warrant when the search is incident to a lawful arrest. In
fact, it is the contention here that the law, as it stands in Kentucky today, provides
for the search of a person only where it is incident to a lawful arrest.
"Evidence procured by a search of the kind under consideration may or may
not be admissible in a prosecution against the accused, depending upon the rule
of admissibility of illegally obtained evidence in the particular jurisdiction. 8 WXGMoME ON EvIDrCE section 2183 (3rd ed. 1940). In Kentucky "evidence obtained
by an unlawful seizure or search can not be introduced against the accused, nor
can a conviction be sustained." RoBansoN's NEW K~mrucKY Cnnmr.L LAw AND
PnocEDutRE 1947 (2d ed. 1927).
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provide for the issuance of a search warrant of the person.20
Admittedly constitutions protect only against unreasonable search
and seizure, 21 and the reasonableness of the search is determined from
the facts of each case.22 From this it may be strongly urged that the
search of an individual pursuant to a warrant commanding it is not
unreasonable and consequently not unconstitutional, if the facts justify
the issuance of the warrant. The answer to this argument is that such
search is historically and traditionally contrary to the policy of the
common law which vigorously protected the rights of the individual
citizen. Being contrary to public policy, such search is illegal, and
23
being illegal, it is unreasonable as a matter of law.
However, the legislature, in the exercise of its policy-making power,
24
may change that policy by statute and thereby authorize such search.
Wum
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TAXATION: DISTRIBUTION IN KIND OF CORPORATE
ASSETS-UNITED STATES v. LYNCH
In United States v. Lynch' the taxpayer, one of several stockholders
in a closed corporation, received from the assets a dividend in kind
consisting of 21,977 boxes of apples. At the time of the distribution
the corporation had three stockholders and was in the business of growing and marketing fruits and vegetables. The dividend in apples was
declared at a stockholder's meeting on February 28, 1944, and approximately two months later they were sold pursuant to a pooling
'0 Collins v. Lean, supra note 16.

'People v. Preston, 341 Ii. 407, 173 N.E. 383 (1930).
" United States v. Thompson, 113 F. 2d 643 (7th Cir. 1940).
State v. Wills, 91 W. Va. 659, 114 S.E. 261 (1922).
Quaere: Does a court, also a policy-making body, have inherent power to
extend the law to permit a search of an individual under a search warrant in the
absence of a statute? That the early common law courts issued warrants to search
property in the exercise of inherent power is not disputed; that today such inherent
power remains in the courts is conceded. Further, it is conceded that the courts
have, and always have had, inherent power to issue warrants to search the person,
although they have not exercised it. Nevertheless, it is the writer's position that,
even though a court could today conceivably invoke its inherent power to issue
warrants to search the person not pursuant to statute, as a practical matter it
would not invoke such power, and for this reason: The courts, as dearly reflected
in the cases, deem it sound public policy to let the legislature govern the issuance
of search warrants to search the person, and consequently they would look to
statutes as governing the issuance of such warrants.
'192 F. 2d 718 (C.C.A. 9th 1951), certiorari denied 343 U. S. 934 (1952).

